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28 U.S.C. § 1446(c): Strictly Construed, Strictly Enforced

By Rosalie B.C. Wennberg, Esq. & Taylor A. Asen, Esq.

Choice of venue can be a critical issue
for plaintiffs -- especially in a case that
is likely to go to trial. In Maine, federal
court tends to move more quickly than
state court, and speed tends to favor the
victim. By contrast, state court gives
plaintiff the benefit of requiring a two-
thirds, as opposed to unanimous, jury
verdict. State courts have the benefit
and disadvantage of being the more
local court; the geographic pool from
which the jury is drawn is smaller, and
likely more familiar with (and more
opinionated about) the people, places,
and events involved in the case.

While plaintiff’s attorneys tend to
favor filing in state court, there is no
one-size-fits-all approach to venue. And
even if it is an attorney’s preference to
stay in state court, the natural evolution
of the case may open the door to
removal whether they like it or not. The
parties named in the original complaint
are not necessarily the ones that end up
in the court room for trial, and a change
in the composition of the parties or
questions presented can result in a
change in the removability of the case.

Congress has narrowly
circumscribed diversity jurisdiction
to actions in which the amount in
controversy exceeds $75,000 and there
is “complete” diversity of citizenship
among the parties — meaning no
plaintiff is a citizen of the same state
as any defendant. Readers who are

participating in an upcoming bar exam (a
small but mighty portion of our readership,
to be sure) should anticipate a question
in which there are multiple plaintiffs (or
multiple defendants) from the same state,
and note that diversity is not destroyed when
multiple parties on the same side of the “v.”
are from the same state.

Federal courts also have jurisdictions over
cases that present federal questions. Neither
federal question nor diversity jurisdiction is
exclusive to federal courts -- cases that meet
those criteria can properly proceed in front of
a state judge and jury.

Title 28, § 1446 outlines the procedure for
removing a civil action from state to federal
court. The law generally gives a defendant 30
days to remove an action. Moreover, within
that 30-day window “all defendants who have
been properly joined and served must join in
or consent to the removal of the action.” §
1446(b)(2). This consent requirement applies
whether an action is removable from the start
or becomes removable because of a change
in the composition of the parties or the
questions presented.

When removal is based on diversity of
citizenship, the removing party must also
abide by 28 U.S.C. § 1446(c). Among other
things, § 1446(c) provides that a case may not
be removed based on diversity of citizenship
“more than 1 year after commencement
of the action, unless the district court finds
that plaintiff has acted in bad faith in order
to prevent a defendant from removing the
action.” Simply put, a defendant in an action
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that becomes removable more than a year
after it commences cannot remove its case to
federal court unless plaintiff has engaged in
foul play to keep it in the state system.

These “removal statutes are strictly
construed,” and a removing defendant has
“the burden of showing the federal court’s
jurisdiction.” Danca v. Private Health
Care Sys. Inc., 185 F.3d 1, 4 (Ist Cir. 1999)
(internal citations omitted). “Any doubt as
to the propriety of removal is resolved in
favor of remand.” Violette v. Capital One
Bank (USA), N.A., No. 1:20-cv-00472, 2021
U.S. Dist. LEXIS 85197, at *2 (D. Me. May
4, 2021) (citations omitted). This reflects
“the respect accorded the plaintiff’s forum
choice.” See 14AA Wright, Miller & Cooper,
Federal Practice & Procedure § 3702.2, at
395-96 (4th ed. 2011).

Importantly, an order for remand may
require the payment of costs, expenses, and
attorney fees. 28 U.S.C. § 1447(c); see, e.g.,
Martin v. Dollar Tree, No. 1:25-cv-00032-
LEW, 2025 U.S. Dist. LEXIS 87750, at *9
(D. Me. May 8, 2025) This relatively low
threshold for imposing costs and fees serves
as a deterrent for defendants who may be
tempted to remove cases to stall litigation.
See Martin v. Franklin Capital Corp., 546
U.S. 132, 140 (2005) (“Assessing costs and
fees on remand reduces the attractiveness of
removal as a method for delaying litigation
and imposing costs on the plaintiff.”).

Removal of mature state court actions (i.e.,
actions that have been going on for a year
or more) present unique challenges to both
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parties. Plaintiffs may be tempted
to join non-diverse parties in bad
faith until the one-year mark of
the litigation in order to prevent
removal. However, engaging in
this sort of gamesmanship can
lead to something far worse than
removal to federal court: removal to
federal court mid-way through the
litigation, which effectively starts
the case over again.

On the other hand, a defendant
who seeks removal after the one-
year mark runs the risk of paying
the costs and fees associated with
remand if their request for removal
is denied -- and losing credibility
with the original state judge in the
process.

Whether you’d prefer to be in
state court or federal court, there
tend to be potential positives and
negatives of both. Game playing
to prevent removal, or to effectuate
removal, is simply not worth the
potential downside.

Taylor Asen and Rosie Wennberg are
both trial lawyers at Gideon Asen.
They both specialize in handling
plaintiffs’ medical malpractice and
catastrophic personal injury cases.

(orINION)

Meaning of “Access to

Justice” -- A Definition
By Donald F. Fontaine, Esq.

“Access to Justice” does not mean
just providing counsel to protect life’s
essentials. This is the meaning stated
by the American Bar Association and
studies of the situation of the poor
in Maine. It means the government
should provide lawyers to represent
people when there is at stake one of
life’s essentials like housing, family,
or income. The legal aid programs that
provide a variety of legal services use
the term the same way. They devote
their time principally to those problems.

But the term “access to justice”
means something different. It means
all adjudicatory tribunals operated by
a government should be available to
all residents for every kind of dispute.
To “establish justice” is one of the
three goals of our society as stated in
the Constitution. The same meaning
is explicit in “equal justice under law”
as stated in stone at the entrance of the
United States Supreme Court.

But the system of justice that we
have chosen is the “adversary” system.
It requires a lawyer for both sides.

With the present attitude of the Bar and the
Judiciary, that seems impossible.

There are other systems of law. In Europe
it is common that judges independently
investigate each case. They interrogate the
parties to bring out the facts that they, the
judges, will apply to the case.

But our system has no investigator. It does
not have a judge of this kind. Our system
names the parties as the people who must
present to the court the facts and the law that
applies to these facts. Both sides must be
able to do these tasks in order for the judge to
administer the system of justice chosen.

The judge asks the parties to state what
laws apply. It is obvious that if the laws that
apply to the dispute along with the rules
of evidence and procedure are so detailed
and complicated, both parties cannot
meaningfully participate in such a proceeding
without training in the system being used in
that State.

This is the meaning of “equal access.”
There must be a qualified person for both
sides of the case. Only then can an adversary
system function.

Until equal access becomes available, we
must candidly accept as our institution the
following description: “One system of law
for the rich and one for the poor.™
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' “Lawyers must bear the responsibility for
permitting the growth and continuance of two
system of law -- one for the rich, one for the
poor.” Address by Attorney General Robert F.
Kennedy, Law Day at University of Chicago
Law School, May 1, 1964. Auerbach, Jerome,
Unequal Justice 269 (Oxford U. Press, 1976).
https://www.justice.gov/sites/default/files/ag
legacy/2011/01/20/05-01-1964.pdf

For many years,
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Maine Assistance Program for Lawyers and
Judges Confidential, Free, Non-Judgmental

MAP has confidentially
helped lawyers. judges, and law students with
problems related to: stress, anxiety, depression,
substance use, burnout, bullying, work-life
balance. Services are free, confidential, non-
judgmental. Help is only a phone call or email

MAINEASSISTANCEPROGRAM@GMAIL.COM.
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